This rapidly became outdated with the development of care in the community and today looks archaic alongside the dominant philosophies of self-directed support and citizenship.
Furthermore, section 29 of the National Assistance Act 1948, which is considered to contain the principal definition of a disabled person for the purposes of community care legislation, includes a heading describing the content of the section as: "welfare arrangements for blind, deaf, dumb and crippled persons, etc". Section 29 goes on to describe those who are potentially eligible for welfare arrangements as persons aged 18 years or over who are:
Blind, deaf or dumb, or who suffer from mental disorder of any description and other persons aged 18 or over who are substantially and permanently handicapped by illness, injury, or congenital deformity or such other disabilities as may be prescribed by the Minister.
This definition is widely accepted as being "out of date, offensive and does not provide a useful starting point for enabling disabled people to fulfil their roles as citizens". 8 However, the need to update adult social care law goes beyond removing offensive terminology, although this remains a central reason for reform. The outdated and discriminatory nature of adult social care law may also filter through into types of services and support that can be provided for disabled and older people. If, for example, services are being designed for people who are "substantially and permanently handicapped by illness, injury, or congenital deformity", then they are more likely to be based on assumptions of dependency and deficiency rather than providing disabled people with access to full citizenship.
Human rights concerns
The enactment of the Human Rights Act 1998 has given rise to a number of concerns about the compatibility of aspects of adult social care law with the European Convention on Human Rights.
A key example is section 47 of the National Assistance Act 1948, which enables the removal of certain people from their homes and their detention and maintenance in hospitals or other places for the purpose of securing necessary care and attention. Of particular concern is the range of persons who could be detained under this power, which extends beyond the categories authorised under Article 5(1)(e). Furthermore, the limited ability of potential detainees to challenge the use of this power, and of detainees to seek a review, may breach Article 5(4). The review provides an ideal opportunity to visit these questions.
One of the reasons that section 47 is seldom used is that most people who potentially come under its auspices can be more appropriately dealt with under the provisions of the Mental Health Act 1983 and the Mental Capacity Act 2005. Indeed, there may be some confusion for those district council officers who are responsible for administering section 47 orders about the alternative legislative provisions available. Baroness Murphy has pointed to research indicating that up to 70% of section 47 detainees could have been removed using mental health legislation "if someone had thought to use it properly". 9
Costs
The costs incurred because of the current legal framework of adult social care are difficult to quantify due to incomplete, or a lack of reliable, information. However, it is likely that the current state of adult social care law leads to inefficiency, since negotiating complex and outdated law takes longer and requires more resources. A clearer and more cohesive legal framework would lead to less time being spent on law and litigation.
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The various powers and duties that enable community care services to be provided are scattered across a range of legislation. The formula adopted by most of the statutes is to entitle a specific client group or different groups of clients, to certain services. However, most of the statutes cover the same or similar services and the definitions of client groups often overlap. Some of the statutes establish a duty to provide services and others give discretion. This means that eligibility for different services, and sometimes the same service, can vary according to which statute is being used.
A number of the community care statutes mention specifically people with a "mental disorder" as being eligible for certain services. Indeed, in some cases the legislation gives special rights to mentally disordered people. The broad definition of mental disorder, "any disorder or disability of the mind", means that even people with low-level or transient mental health needs are entitled to community care services if they have an assessed eligible need. 10 Community care services can be provided to people, on the basis of a mental health problem, under one or more of the legislation:
Section 29 of the National Assistance Act 1948
Section 29 of the 1948 Act places a general duty on local authorities to provide certain services, aimed at "promoting the welfare" of disabled people. As set out above, the definition of disability for the purposes of this section includes, explicitly, people with a mental disorder.
The services that can be provided include: instruction; workshops; suitable work; recreational facilities; social work services and support and advice; facilities for social rehabilitation and adjustment to disability; facilities for occupational, social, cultural and recreational activities; holiday homes; free and subsidised travel; assistance in finding accommodation; and warden services.
Section 2(1) of the Chronically Sick and Disabled Persons Act 1970
Section 2(1) of the 1970 Act places a strong and individually enforceable duty on local authorities to arrange certain non-residential services, if the authority has concluded that it is necessary in order to meet the needs of a disabled person. The definition of a disabled person is the same as that set out in section 29 of the National Assistance Act 1948.
The services that can be arranged include: practical assistance at home; a wireless, television, library or similar recreational facilities; lectures, games, outings or other recreational facilities; assistance in taking advantage of educational facilities; travel to the facilities; assistance in arranging home adaptations or providing additional facilities designed to ensure safety, comfort or convenience; facilitating the taking of holidays; the provision of meals; and assistance in obtaining a telephone and any special equipment to use it.
Section 117 of the Mental Health Act 1983
Section 117 of the Mental Health Act 1983 imposes a joint duty on health and social services authorities to provide after-care services to people who are detained in hospital for treatment under section 3, 37, 45A, 47 or 48 of the Act, who then cease to be detained and leave hospital. 
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The Law Commission's Review of Adult Social Care Law they can include services provided directly by Primary Care Trusts and local social services authorities, as well as services they commission from other providers. 11 Although the Code does not give any examples of after-care services, it does set out a broad list of potential needs that a care plan might address. 12 However, the National Framework for NHS Continuing Healthcare suggests that after-care services must be provided for a reason related to mental disorder and may not include services to meet physical health problems. 13 The Code of Practice in Wales defines after-care as services provided to meet an assessed need "arising from the patient's mental disorder", and are aimed at "reducing the likelihood of the patient being readmitted to hospital for treatment for that disorder"; examples include social work assistance and the administration and monitoring of medication. 14 The definition of after-care services has also been developed through case law which has established a wide definition that includes:
Social work, support in helping the ex-patient with problems of employment, accommodation or family relationships, the provision of domiciliary services and the use of day centre and residential facilities. 15
The
NHS Act 2006 and NHS (Wales) Act 2006
This legislation enables community services to be provided for the purpose of "the prevention of illness, for the care of people suffering from illness and for the after-care of persons who have been suffering from illness". This would include people with mental health problems. In addition the relevant approvals and directions provide that local authorities must provide certain services for the prevention of mental disorder or in relation to persons who have been suffering from mental disorder. These services include centres, facilities, domestic facilities and various social work services. 16
Negotiating the legal maze
In order to establish whether an adult with mental health problems is eligible for non-residential services requires a detailed knowledge of the inter-relationship between the various statutes. Directions issued under the NHS Acts require local authorities to make the following arrangements for the prevention of mental disorder, or in relation to people who are or have been suffering from mental disorder: the provision of centres (including training and day centres) or other facilities (including domiciliary facilities) for training and occupation; and social work support and related services and other domiciliary and care services to people living in their own homes and elsewhere". 17 The wide ranging The Care Programme Approach
In addition to the challenging community care legal structure, many people with severe mental health problems must negotiate a parallel care planning system known as the Care Programme Approach (CPA), which governs the provision of secondary mental health services. The CPA was established in 1991 by a joint Health and Social Services Circular. 22 It requires health authorities, in collaboration with social services departments, to put in place specified arrangements for the care and treatment of those with severe mental health problems in the community.
There are four distinct aspects to the CPA:
1. systematic arrangements for assessing the health and social needs of people accepted by the specialist mental health services; 
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3. the appointment of a care co-ordinator to keep in close touch with the person and monitor care; and 4. regular review, and if need be, agreed changes to the care plan.
Up until October 2008, there were two levels of support provided under the CPA:
1. standard support for individuals receiving care from one agency, who are able to self manage their mental health problems and maintain contact with services; and 2. enhanced support for individuals with multiple needs from a range of agencies, likely to be at higher risk and to disengage with services.
The CPA has now been "refocused" to describe the approach used in secondary mental health care to "assess, plan, review and co-ordinate the range of treatment, care and support needs of people with complex mental health needs". 23 Those service users who would have formerly been given standard CPA support no longer come under the CPA. The guidance advises that where a service user has straightforward needs and contact with only one agency, then an appropriate professional in that agency will be the person responsible for facilitating their care. 24 One of the problems associated with having parallel care planning systems is that confusion can arise about the relationship between the different regimes. A person with mental health problems is likely to be entitled to an assessment for community care services under section 47 of the NHS and Community Care Act 1990 and for specialist mental health care under the CPA. The two assessments are linked and often carried out at the same time but crucially they are different assessments, and the existence of the CPA should not obscure the need to carry out a community care assessment. Thus, in R (HP) v Islington LBC, where a man with mental health difficulties had been assessed and rejected for support from specialist mental health services using the CPA guidance, and was also found to be ineligible for community care services on the basis of this assessment, the court held that a proper community care assessment had not been carried out. 25 There are a number of potential outcomes that arise when a person with mental health problems has been assessed under section 47 of the NHS and Community Care Act 1990 and the CPA. They may be eligible for community care services and support from secondary mental health services under the CPA. In such cases the requirement to plan, review and provide services is normally carried out via a multi disciplinary team, which includes social workers. They may be eligible for community care services but ineligible for secondary mental health services under the CPA. In such cases, the local authority is required to plan, review and ensure that services are provided. It is also possible for a person with complex mental health needs to be ineligible for community care services but eligible for support under the CPA. In such cases the requirement to plan, review and provide services is normally carried out by a multi disciplinary team and could (but is not required to) include the involvement of a social worker.
The Law Commission's review
The above discussion illustrates some of the difficulties that pervade adult social care law. Our review aims to provide a more coherent and modern legal framework for the provision of community care services. The following is a brief summary of the areas of law that our review covers.
Statutory principles
One of the main criticisms of adult social care law is that the lack of a consolidated statute means that there is no coherent set of overarching principles to direct and assist local authorities, courts and others in carrying out their functions in this area. Increasingly, contemporary social welfare statues include a statement of fundamental principles, upon which the legislation is based, as an initial point of reference.
The main examples are the Children Act 1989, the Family Law Act 1996, the Adoption and Children Act 2002 and the Mental Capacity Act 2005. Our review will therefore consider the desirability of introducing statutory principles into a consolidated adult social care statute, and develop proposals for their content, status and application.
Assessments
The primary duty to carry out assessment for community care services is provided in section 47 of the NHS and Community Care Act 1990. However, this was preceded by a number of earlier versions, none of which have been repealed; for example section 2(1) of the Chronically Sick and Disabled Persons Act 1970. Our review will put forward a single and explicit duty to carry out a community care assessment.
There are also two main statutes that enable a carer's assessment to be carried out: the Carers (Recognition and Services) Act 1995 and the Carers and Disabled Children Act 2000 (both of which have been amended substantially by the Carers (Equal Opportunities) Act 2004). In addition, the Disabled Persons (Services, Consultation and Representation) Act 1986 provides an alternative, although more limited, right to a carer's assessment. Furthermore, the National Assembly for Wales (Legislative Competence) (Social Welfare) Order 2009 extended the legislative competence of the National Assembly for Wales to include "supporting the provision of care by carers" and promoting their "well-being" 26 . Our review will, therefore, seek to simplify this complex and fragmented area of law.
The provision of services
The various powers and duties which enable social services authorities to provide adult social care services are scattered across a range of statutes and secondary legislation. As noted earlier, the various legal provisions sometimes reflect incompatible principles, and are often convoluted and frequently overlap.
The review will consider whether all of these legislative provisions could be rolled into a single provision, which sets out the various services that can be provided, arranged or authorised by local authorities. This might be achieved by providing a statutory list of services. Alternatively, community care services could be left undefined in legislation, which may give local authorities wider scope to provide a range of services tailored to meet individual needs. Examples of this latter approach include carers services and (as noted above) section 117 services.
Most of the main adult social care statutes, which authorise the provision of services, adopt the same approach of making eligibility for services dependent on whether the individual fits into one or more categories or client groups. The review will consider whether a single and up to date definition of disability should be established for the purposes of community care legislation -or whether any such definition is necessary at all.
The review will also cover the mechanisms that enable services to be provided such as personal budgets, direct payments and care plans.
Charging for services
The review will consider whether the different provisions on charging for services could be rolled into a single legal provision. This would not change who would have to pay for services but it would aim at simplifying the law. We would expect that the vast majority of the detail on charging procedures would continue to be set out in regulations and guidance.
We would not seek to remove any of the current exemptions that apply to charging (such as services provided under section 117 of the Mental Health Act 1983). However, we would consider whether the law could be clearer about which services are provided for free, for example by providing a clear statement in secondary legislation.
Section 117 of the Mental Health Act 1983
The nature of the duty to provide aftercare services established under section 117 of the Mental Health Act 1983 is not within the scope of our project. The courts have confirmed that section 117 is not a general target duty but imposes an enforceable joint duty on both local authorities and health bodies to consider the after-care needs of each individual to whom it relates. 27 Our review also does not extend to the prohibition on charging for section 117 services. We therefore envisage that section 117 would remain as a stand-alone community care provision in the Mental Health Act 1983 and would not be brought into a consolidated community care statute.
However, our review will consider whether section 117 could or should be more fully integrated within the legal framework for the provision of adult social care services. 
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Safeguarding adults from abuse and neglect
Our review will also consider the legal framework for safeguarding adults from abuse and neglect. Unlike in Scotland, there are no specific statutory provisions for adult protection; the legal framework is provided through a combination of the common law, local authority guidance, general public law obligations and general statute law.
The review will consider whether this legal framework is sufficient to tackle cases of abuse and will discuss whether it would be desirable to introduce a statutory duty to investigate cases of suspected abuse and neglect of vulnerable adults. This has been introduced in Scotland by the Adult Support and Protection (Scotland) Act 2007, which places a duty on councils to investigate where an adult may be at risk. The review will also consider the term "vulnerable adult" as well as its legal definition, as both have been subject to criticism in recent years. Furthermore, the abolition of the compulsory removal power under section 47 of the National Assistance Act 1948 and the introduction of statutory adult protection boards will be considered by the review.
Conclusion
There are many reasons why community care law is in urgent need of reform. One of the key reasons, however, is the difficulty that the law presents for service users, such as people with mental health problems. The aim of the review is to provide a clearer and more cohesive legal framework for adult social care.
We published a scoping paper in November 2008, which sets out in detail the legal framework and our agenda for reform. 31 The next stage of the review is the publication of a consultation paper and a four month public consultation 32 . Following this, we will report on our conclusions as to how the law should be structured in a Final Report. The final phase of the project would be the production of a draft bill to implement the conclusions of our Final Report.
We welcome the involvement of mental health lawyers, professionals and service users, all of whom are a vital source of knowledge about the problems that exist in adult social care law and how the law should be reformed.
